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Overview

• What is a Trade Secret / CBI?
• EPA Confidentiality Provisions
• Dow Chemical Title V Permit – 2020 EPA Decision
• Missouri DNR – 2022 Rule Amendment
• Tips/Considerations in Confidentiality Requests
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What is a Trade Secret / CBI?
• "Trade secret" means information, including a formula, pattern, 

compilation, program, device, method, technique, or process, 
that:
– (i) derives independent economic value, actual or potential, from not 

being generally known to, and not being readily ascertainable by 
proper means by, other persons who can obtain economic value from 
its disclosure or use, and

– (ii) is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.

• Source - Uniform Trade Secrets Act 1985
– https://www.uniformlaws.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=e58f19a0-6a5e-c90f-67c1-ac1f747ad47b&forceDialog=0
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What is a Trade Secret / CBI?
• In simple terms:

– Information that is commercially valuable
– Provides your business a competitive advantage
– Disclosure of the information would be a competitive disadvantage

• Property right, but does not require a patent be issued
• “Special Sauce”

Big Mac®



Spencer Fane LLP | spencerfane.com

EPA Confidentiality Provisions
• 40 CFR Part 2, Subpart B - protects

– Confidential Business Information
– Proprietary Information
– Trade Secrets

• Process for Submitting CBI – 40 CFR 2.203(b)
– Substantiation may be required
– Also note certification obligation for RMP – 40 CFR 68.152
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Emissions Data Not Protected
• Clean Air Act

– Section 114(c), 42 USC 7414(c) – covers “methods or processes 
entitled to protection as trade secrets”

– 40 CFR 2.301
– “emissions data” is NOT entitled to confidential treatment, 

including:
• emissions standards; and 
• emissions limitations.
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Limitations on CBI
• 40 CFR 2.208

– Claimant has satisfactorily shown that it has taken reasonable 
measures to protect the confidentiality of the information, and that it 
intends to continue to take such measures

– The information is not, and has not been, reasonably obtainable 
without the business’s consent by other persons
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Dow Chemical Title V Permit
• Dow salt dome facility in Brazoria Co., Texas

• Title V Permit issued by TCEQ

• Hourly and annual injection rates for 
– liquefied petroleum gas, pyrolysis gasoline, propane, and naptha
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Dow Chemical Title V Permit

• Environmental Integrity Project challenged the confidentiality 
claim of the injection rates
– Operating limits which are confidential are not practically enforceable
– Injection rates shall be limited to the quantities specified in Table 2 of a 

“confidential application submitted October 18, 2006.”

• TCEQ’s position
– referenced injection rates are not emissions limits, are not necessary 

for calculating emissions rates and therefore not emission data as 
defined by 40 C.F.R. §2.301(a)(2)(i)
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Dow Chemical Title V Permit
• EPA’s rationale

– CAA Section 503(e) – Congress intended Title V permits including emissions 
limits to be available to the public

– Agreed that short-term emission limits were based on injection rates 

– “Confidential information that is referenced in Special Condition 2 of the NSR 
Permit and subsequently incorporated into the title V permit establishes binding 
requirements governing operations during the filling of specified wells.”

– Limitations are applicable requirements in Title V permits, because “the public 
does not know what these applicable requirements are, significantly hampering 
the ability of citizens to enforce these conditions.” 
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Missouri
• CBI defined at 10 CSR 6.020
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Missouri
• 10 CSR 6.210(3)(A)8.E.
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2022 Missouri Rule Amendment
• The purpose of this proposed amendment is to add definitions and 

remove the listing of specific emission data elements that could be 
considered confidential business information from (3)(A)8.E. 

• MDNR added the list of emission data elements in a 2016 
amendment and submitted it to EPA in November 2016, to replace 
the current rule in the Missouri State Implementation Plan. 

• However, EPA questioned the listing of the emission data elements in 
the rule and suggested that this will prevent the amendment from 
being SIP approvable. 
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2022 Missouri Rule Amendment
• Missouri Register – Feb. 15, 2022, Vol. 47, p. 235
• Public Comment Period, Feb. 15, 2022 to April 7, 2022
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Missouri Rule Amendment
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Kansas
• KSA 65-3015
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Tips/Considerations for Claiming 
Confidentiality
• Ask yourself - what would a competitor or someone other 

than an individual inside your business do with the data 
and would it provide an unfair advantage?

• Has the company taken steps in the past to protect this 
information?

• Is the information otherwise readily available or in the 
public domain already?

• What steps will the company take in the permit 
application to protect the CBI?
– Limit application to only the CBI portions
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Our Locations
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Questions?

Andrew Brought            
Spencer Fane LLP
abrought@spencerfane.com      
816.292.8886                        


